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Briefing notes on Criminalisation and Unfair Treatment

Introduction

Criminalisation is one of the most serious problems facing seafarers today. When there has
been a maritime accident, or a pollution infringement, seafarers have often been detained
and denied access to normal rules of fair play and justice with which to defend themselves
against criminal charges.

This is a worldwide problem and both sides of industry wish to see action taken. Arising from
the continued neglect of seafarers, the International Maritime Organisation (IMO) and
International Labour Organisation (ILO) Guidelines on the Fair Treatment of Seafarers in the
event of a maritime accident were adopted on 1% July 2006. Unfortunately many countries do
not follow these Guidelines and the ITF wishes to see them more widely promoted and
enforced.

Background

One of the most prominent cases of criminalisation occurred in South Korea following an oil
spill from the Hebei Spirit ship in December 2007. Two Indian seafarers who had been
employed on this ship were detained in jail despite protests from the ITF and the wider
shipping industry. The two seafarers were in jail for several months and they were only finally
released following a concerted campaign by the ITF, supported by the shipowner and the
seafarers’ home Government.

More recently, the Master of the Prestige ship, and seafarers on the Seamen Guard Ohio, have
faced unfair treatment at the hands of the authorities. Common complaints from seafarers
include a lack of legal representation and interpretation services. Criminalisation has also
meant negative consequences for the industry as for the seafarers involved there has been a
reluctance to participate in accident enquires for fear of unfair charges being pursued against
them personally.

Under legislation in certain countries seafarers are required to cooperate with accident
investigations into maritime accidents. However the information is privileged and anonymous,
so there is no fear of the testimony being passed on and eventually used by prosecutors. The
ITF would welcome this as a practical way forward if it was adopted for use by all countries.
We would always wish to see seafarers provide evidence to investigations for the purposes of
improving safety, but without fear of any criminal consequences.

The Code for International Standards and Recommended Practices for a Safety Investigation
into a Marine Casualty or Marine Incident (contained within SOLAS) sets out certain
safeguards that should apply to seafarers when they are required to provide evidence. These
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are that the evidence should be provided at the earliest opportunity, and that the seafarer
should be allowed to return to their ship, or be repatriated, as soon as possible.

In addition, the seafarer needs to be informed of the nature and basis of the marine safety
investigation. This means being allowed access to legal advice so that they are aware:

- of any potential risk of incriminating themselves in any subsequent proceedings which
might follow an investigation;

- of their right not to self incriminate and to remain silent, and

- of any necessary protections that need to be provided to the seafarer to prevent their
evidence to the marine safety investigation from being subsequently used against
them.

Unlike the Fair Treatment Guidelines these particular provisions are mandatory. A separate
information sheet on The Code for International Standards and Recommended Practices for a
Safety Investigation into a Marine Casualty or Marine Incident is provided in this toolkit.

Further cases of criminalisation

The ITF are currently assisting the Bangladeshi crew of the MT Asteris who were imprisoned in
Nigeria for conspiring to deal and export oil from Nigeria without a licence in March 2015.
However, the crew maintain that the crude oil was obtained by a ship to ship transfer in
Benin. The crew were not apprehended in Nigerian territorial waters and the prosecution
could not prove that the cargo was taken on in Nigeria.

After the ship was arrested the crew were not paid for several months, and were forced to
pay heavy fines to return home and avoid prison in Nigeria. However the threat of conviction
is still present and the crew are struggling to find work.

Following the capsizing of the Sewol super ferry in South Korea in April 2014 the Court handed
out very long sentences to seafarers involved in this tragedy which has been condemned by
the ITF. The captain has been sentenced to 36 years for gross negligence whilst other crew
members received jail terms of up to 30 years.

These jail terms were handed out despite the fact that the judge stated that the ferry owner
was responsible for overloading the ship and structural changes that made the ship unstable.
The owner was sentenced to 10 years with other company officials receiving jail terms of
between 3 and 6 years.

In other recent developments, the master of the ferry Sea Smooth, was sentenced to 8 years
imprisonment in Hong Kong after a collision in October 2012. The collision with a pleasure
boat resulted in 39 deaths. Whilst blame was attributed for the lack of a proper look out it
was felt that the culpability of the Master was in the lower range, and he had never before, in
a long career at sea, been involved in any accidents.
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In a higher profile case of harsh treatment a jail term was handed out to the Master of the
Prestige following the ship sinking off the Spanish Coast in 2002. In January 2016 the Spanish
Supreme Court overruled the decision of the Lower Courts and sentenced the 81 year old
Apostolos Mangouras to 2 years imprisonment after a lengthy legal battle.

The prosecutors claimed that Mangouras had been negligent due to his refusal to follow
instructions issued by the Spanish authorities. However, it appears that he had sought a port
of refuge in Spain but was denied and ordered to sail the ship away from the Spanish coast
into conditions that caused the ship to sink as it was in a poor state of repair. When the court
overturned the previous decision it did so without hearing any new evidence.

The sentencing of Mangouras has been jointly condemned by the ITF and the International
Chamber of Shipping, (ICS). The ICS have questioned whether the Master received a fair trial
given the absence of new evidence and with Mangouras also not present.

The ITF is also continuing to seek the release of the crew of the anti-piracy vessel, the Seaman
Guard Ohio, who are currently serving a five year term for offences relating to responsibility
for weapons found on the vessel when it was seized by the Indian Coastguard in October
2013.

The ITF is supporting an appeal against the sentence on the grounds that if the vessel was not
in international waters, then it was on ‘innocent passage’. Even if these arguments are
dismissed the crew should not be deemed to be responsible for the weapons. Since the arrest
of the vessel the crew have been held for more than 1,000 days in jail, or on restrictive bail
conditions.

In the latest incident police in the Philippines have filed murder charges against the crew of
the Kim Nirvana which sank in July 2016, resulting in the deaths of over 60 people. In the
initial investigation it was concluded that the ship made too sharp a turn before it capsized off
the Port of Ormoc.

The ferry may have been overloaded, but there has also been criticism of the maritime
authorities for approving the design and the certification of the ferry, and it now appears it
was not seaworthy. If found guilty, the crew of the Kim Nirvana could face sentences of up to
40 years in prison for each count of murder. The owners deny it was overloaded, whilst the
captain has stated that it capsized because it was hit by large waves whilst turning.

In a separate but related issue of criminalisation the legal action that was taken by the Greek
authorities against striking seafarers in 2013 was also condemned by the ITF. Greek seafarers
from the Pan-Hellenic Seamen’s Federation were participating in a general strike which was in
breach of a Government civil mobilisation order.
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Fair Treatment Guidelines

The IMO/ILO Guidelines on the Fair Treatment of Seafarers in the Event of a Maritime
Accident were jointly agreed by the IMO and ILO in 2006. The IMO/ILO Guidelines represent
the internationally accepted standard for the treatment of seafarers by investigating
authorities. Unfortunately these Guidelines have not been adequately enforced. The full
details of the Guidelines are included in this toolkit.

It is therefore vitally important that affiliates lobby national administrations on criminalisation
and promote the enforcement of the Guidelines on Fair Treatment. The ITF has also worked
with the leading international employers’ organisation, the International Chamber of
Shipping, to further the objective of promoting the Guidelines.

ITF work within the IMO

As a result of the work of the ITF, working alongside industry partners, the IMO Legal
Committee has made the criminalisation of seafarers part of its work programme and it now
seeks to promote the Guidelines as widely as possible.

The ITF presented the full Fair Treatment Guidelines to the IMO Legal Committee in April
2013. The paper was supported by 31 Member States, as well as the International Chamber of
Shipping, the International Federation of Ship Masters Associations (IFSMA) the Nautical
Institute, the International Salvage Union, the Cruise Line International Association and the
International Christian Maritime Association. An extensive survey of IMO Member States has
also been undertaken by Seafarers’ Rights International, (SRI).

The ITF commissioned SRI to carry out work on criminalisation; it has made criminalisation of
seafarers a major priority since its inception, and the valuable work continues. The work was
cited by the United Nations Conference on Trade and Development to demonstrate the
frequent lack of fair treatment suffered by seafarers when facing criminal charges.

Seafarers’ Rights International survey of IMO member states and seafarers

The 2011/12 SRl survey of 3,480 seafarers of 68 different nationalities found that the rights of
seafarers as set out in the Guidelines on Fair Treatment had often been violated.

As part of the survey seafarers were asked for suggestions on how to improve their situation
when facing criminal charges, and they asked for:

e more information on the risks they are exposed to in relation to criminal charges

e more information on their rights if they are defendants, complainants or witnesses
e legal and financial support when facing criminal charges

e afair process and fair treatment when facing criminal charges
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e a greater network of support from governments, the maritime industry,
international organizations and lawyers if they do face criminal charges

e more uniform laws and procedures given the wide range of different crimes to
which they are exposed.

The survey analysed incidents involving criminal charges against seafarers reported over a 12-
year period between 2000 and 2011. During this period both the number of criminal incidents
and the number of detained seafarers showed an increase: 8% of all seafarers had faced
criminal charges and 24% of Masters.

In 2013 SRI conducted a further survey of 173 Member States of the IMO requesting
information on how states had passed the Guidelines into law or given effect to its provisions.
By the time the work was reported to the IMO Legal Committee by the ITF in April 2015, a
total of 45 states had responded.

Whilst some states confirmed they had implemented its provisions, other states still had the
Guidelines under consideration and indicated that model legislation, or information from the
IMO, would assist them when interpreting the Guidelines and passing them into law.

Consequently, the IMO Legal Committee has requested technical assistance to be provided to
Member States that require it. A number of Member States are willing to share their national
legislation to help give effect to a wider implementation of the Fair Treatment Guidelines.
Shipping industry bodies may also assist.

In the latest developments the IMO Legal Committee has requested that countries host
regional and/or national workshops. This is partly due to the fact that countries that have
implemented the Guidelines have done so in different ways, (see separate note in the toolkit),
and it was felt that discussions could usefully take place on the different approaches by
Member States and what might be most suitable for particular countries.

However, the IMO stated that the priority is for states to provide their own written Guidance
on the implementation of the Guidelines, or the development of training material on
implementation.

Conclusion

It is essential that National Governments implement the Guidelines on Fair Treatment for
Seafarers in the event of a maritime accident. Accidents and pollution at sea can arise as a
result of circumstances that are beyond the seafarers’ control. But if there is a media storm
then the ship’s crew can be the easiest target when public authorities seek to demonstrate
they are taking action. Seafarers have a right to undertake their work without fear of being
treated unfairly, or, even worse, placed in detention without recourse to fair justice and
representation.
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The Guidelines were adopted in 2006 and many countries respect them, but much more
needs to be done. If Governments require technical assistance to implement the Guidelines
then the IMO Legal Committee has pledged to provide this.

It is also important that seafarers are aware of the mandatory provisions contained within the
Code for International Standards and Recommended Practices for a Safety Investigation into a
Marine Casualty or Marine Incident.
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Explanatory Note - IMO/ILO Guidelines on Fair Treatment of
Seafarers in the event of a maritime accident

The IMO/ILO Guidelines were drawn up by the Joint IMO/ILO Ad Hoc Expert Working Group
on the Fair Treatment of Seafarers, and were then adopted by the Legal Committee of the
International Maritime Organisation (IMO) on 27 April 2006. In addition they have also been
adopted by the International Labour Organisation (ILO) Governing Body.

The Guidelines seek to recognise seafaring as a special category of workers and state that
seafarers need special protection in the event of a maritime accident.

The Guidelines place a number of obligations on the Port or Coastal State as follows:

e an investigation into a maritime accident within the jurisdiction of a Flag or Port State
should be conducted in a fair and expeditious manner

e the Port State should co-operate and communicate with all interested parties and take
steps to provide seafarers with access to seafarers representative organisations

e ensure the human & economic rights of seafarers are looked after and preserve basic
human dignity at all times

e take steps to ensure that sufficient subsistence is in place for seafarers’ wages,
accommodation, food and medical care

e ensure that legal due process is provided for including, where necessary,
interpretation services. Also for the seafarer to have independent legal advice and be
advised of their right not to incriminate themselves and their right to remain silent

e to advise the seafarers of the basis of the investigation, i.e. on the basis of the IMO
Code for the Investigation of Marine Casualties and Incidents, or as part of separate
national procedures

e to ensure that the relevant Consular officers have access to the seafarers
e to make sure that any detained seafarers have access to family members, welfare
organisations, the shipowner, their trade union, legal representatives and the Embassy

or Consulate of the flag state and of their home country.

o for the proper conduct of interviews after an incident taking into account the physical
and mental condition of the seafarers

e to re-embark or repatriate the seafarers as soon as possible after a maritime accident

and investigation and ensure proper due process protections are in place if charges are
forthcoming
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consider non-custodial alternatives to pre-trial detention, including when as a witness
promptly conclude investigations and any subsequent court hearing

ensure compensation to any affected seafarers for any loss arising from detention
which has arisen from wrongful, unreasonable or unjustified acts or omissions of the
detaining port or coastal state

in so far as allowed under national law ensure that a reasonable bond can be posted to
allow for the release and repatriation of a detained seafarer whilst investigatory or
judicial process is followed

make sure that provisions of international maritime law are followed including
exclusive flag state jurisdiction for collisions or other navigational incidents

take steps to ensure that no discriminatory or retaliatory measures are taken against
seafarers due to their participation in investigations

Flag State responsibilities

Ensure a fair investigation, (see above Guidelines for Port States).

Cooperate and communicate with all interested parties, (see above Guidelines for Port
States).

Participate directly in any casualty investigation under the IMO Code for the
Investigation of Maritime Casualties and Incidents

Ensure that the shipowner honours their obligations to the seafarers involved in a
maritime accident or investigation, including wages, subsistence, accommodation and
medical care.

Ensure that the shipowner cooperates in any flag, costal or port investigation.

Assist seafarers in obtaining fair treatment, and assist shipowners in the event of an
investigation by a port or coastal state.

If necessary fund the repatriation of seafarers in the event that the shipowner fails to
fulfil their responsibilities in this regard

Take steps to ensure consular officers are permitted access to the seafarers
Take all necessary measures to ensure fair treatment for seafarers on a vessel flying its
flag, which may ultimately include using international dispute resolution mechanisms

which can secure the prompt release of vessels and crews through a payment of a
reasonable bond or financial security.
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Ensure no discrimination or retaliation is taken out against seafarers because of
participation during investigations (see above Guidelines on Port States)

Seafarer State responsibilities

Cooperate and communicate with all interested parties, (see above Guidelines for Port
States).

Monitor the physical and mental well being and treatment of seafarers of their
nationality throughout the whole process

Fund the repatriation of seafarers (see above Guidelines for Flag States)
Ensure consular access (see above Guidelines for Flag States)

Take steps to provide support and assistance, and fair treatment of seafarers of their
nationality at all times during the investigation

Ensure that all relevant funds remitted by shipowners, the detaining state or any other
state for detained seafarers, or for the support of those seafarers families, are

delivered for the intended purposes.

No discrimination or retaliatory measures (see above Guidelines for Port States)

Shipowner Responsibilities

The shipowners have an overriding duty to protect the interests of their crews, employed or
engaged. This includes the seafarers’ right to avoid self incrimination and to receive fair
treatment.

In addition the shipowner also has a number of the same duties as the Port and Flag State as
follows:

No discrimination or retaliatory measures (see above Guidelines for Port States)

Cooperate and communicate with all interested parties (see above Guidelines for Port
States)

Take action to expedite the Investigation

Encourage seafarers to cooperate with the Investigation, but taking into account their
rights

Preserve evidence and minimize the need for the continued presence of the seafarer
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e Fulfil obligations in relation to repatriation, or take steps to re-embark seafarers

e Ensure adequate provisions for subsistence of seafarers (see above Guidelines for Port
States)

Guidelines for Seafarers

Seafarers need to fully understand that when statements are made to a port, coastal or flag
state investigation these may potentially be used in a criminal investigation.

The seafarers may need to receive legal advice prior to such statements, to have access to
interpretation services and to be aware of their right not to self-incriminate.

Seafarers should participate in an Investigation, having regard to their right not to self-
incriminate, and provide truthful information.
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Information Sheet on how the Fair Treatment Guidelines have been
implemented

National administrations have taken different approaches when seeking to implement the
Guidelines on Fair Treatment for seafarers, some better than others. This is partly because of
the overlap with the Code for the Investigation of Marine Casualties and Incidents, (the Code).

Certain national administrations have decided to pass the Guidelines into law alongside the
Code, thereby making the Guidelines applicable only when there is an investigation into
marine casualties or incidents conducted under the Code.

Other states have not actually passed new legislation on the Guidelines as they have advised
that their existing laws provide adequate protection for the seafarers’ human and legal rights,
as specified in the Fair Treatment Guidelines. These states have often ensured that the legal
principles contained in the Guidelines apply not only in the event of investigations under the
Code, but in other criminal investigations and proceedings where seafarers might be involved.

There have also been differences not only in the scope of the application of the Guidelines,
but also in how many of the legal principles are adopted. Many of the states who have
adopted the Guidelines alongside the Code have simply repeated the text of the Guidelines,
but those whose laws already adequately cover the Guidelines have not generally repeated
them.

There are also differences in the legal instruments adopted. For example those national
administrations who have adopted the Guidelines in tandem with the Code have often used
secondary legislation. The consequence of this is that sometimes secondary legislation can be
in the form of recommendations rather than mandatory. For those states that have coverage
of the contents of the Guidelines already these are mainly in national laws which are in the
form of primary legislation, and are therefore mandatory.

Often the differences outlined above are not just as a result of what legislation already exists.
It can also depend on the different legal systems and traditions that apply in countries, which
will then obviously impact on the implementation and enforcement of legislation.
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Letter to National Shipowners

| am writing regarding the persistent problem of unfair treatment of seafarers by authorities
following a casualty, incident or accident. This impacts upon the whole industry and it may be
helpful if together we make a joint approach to our Government on this matter.

The International Transport Workers Federation is seeking to enforce the International
Maritime Organisation (IMO) and International Labour Organisation (ILO) Guidelines on the
Fair Treatment of Seafarers in the event of a maritime accident. The major employers’
groupings, including the International Maritime Employers Committee, are joining us in calling
for National Governments to address this problem.

As you are aware, criminalisation in the event of a maritime accident continues to be a major
problem for seafarers, for example, in the case of the Hebei Spirit where two Indian seafarers
were detained in jail in South Korea despite protests from the wider Shipping Industry. More
recently we have witnessed the cases of the Prestige and the Seaman Guard Ohio.

The above mentioned IMO/ILO Guidelines on the Fair Treatment of Seafarers in the Event of a
Maritime Accident were jointly agreed by the IMO and ILO in 2006. Unfortunately these
Guidelines have not been adequately enforced.

A comprehensive survey conducted by the legal research centre, Seafarers’ Rights
International (SRI), found that almost one ship master in four had faced criminal charges. Of
those seafarers who faced criminal charges more than 90% felt they did not receive fair
treatment. More details can be found on the SRI website (http://seafarersrights.org/).

Criminalisation has also meant negative consequences for the industry as some seafarers have
been reluctant to participate in accident enquires for fear of unfair charges being pursued
against them personally.

If you are in agreement, we can have a meeting to discuss this in a little more detail, with a
view to making a joint appeal to our Government for the full implementation and adherence
to these Fair Treatment Guidelines.

| look forward to hearing from you in due course.
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Letter to National Governments

| am writing to bring to your urgent attention the growing problem of seafarers facing criminal
charges in unacceptable circumstances.

The International Transport Workers Federation is seeking to enforce the International
Maritime Organisation (IMO) and International Labour Organisation (ILO) Guidelines on the
Fair Treatment of Seafarers in the event of a maritime accident.

| am writing to you specifically because:

e Criminalisation could impact upon our national seafarers when working abroad

e |tis essential that the authorities in this country are briefed to ensure that the rights of
foreign national seafarers are upheld if an accident or pollution incident should occur
on our coastline

e We have a responsibility to all seafarers, including non-nationals, serving on board our
flag state ships wherever they are in the world

Criminalisation in the event of a maritime accident continues to be a problem for seafarers.
For example, when there has been a maritime accident in the United States, or a pollution
infringement, seafarers have often been denied the opportunity to return home to help build
their defence case in the wake of charges. This has also occurred in other countries, most
notably in the case of the Hebei Spirit where two Indian seafarers were detained in jail in
South Korea despite protests from the ITF and the wider Shipping Industry.

A comprehensive survey conducted by the legal research centre, Seafarers’ Rights
International, found that almost one ship master in four had not received fair treatment at
some stage in their career. Common complaints were a lack of legal representation and
interpretation services. Criminalisation has also meant negative consequences for the wider
shipping industry as there has been reluctance from some seafarers to participate in accident
enquires for fear of unfair charges being pursued against them personally.

The major employers’ groupings, including the International Maritime Employers Committee,
are joining us in calling for National Governments to address this problem. The above
mentioned IMO/ILO Guidelines on the Fair Treatment of Seafarers in the Event of a Maritime
Accident were jointly agreed by the IMO and ILO in 2006. Unfortunately these Guidelines have
not been adequately enforced.

| would be most obliged if you would agree to an early meeting so that we can discuss this
growing problem in more detail. In addition to the issues raised above we would wish to see
the Government support the industry’s efforts to combat this problem in international
forums.

Many thanks in advance for your cooperation.
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Information Sheet on Mandatory Provisions for Investigations

The Code for International Standards and Recommended Practices for a Safety
Investigation into a Marine Casualty or Marine Incident

The SOLAS Convention contains a Code on International Standards and Recommended
Practices for a Safety Investigation into a Marine Casualty or Marine Accident.

This Code entered into force in January 2010. Affiliates should therefore be aware of this
important Code as it provides protection for seafarers in the event that they are caught up in
a maritime casualty or other incident.

Under the Code some standards are recommended practices, but there are a number of
mandatory provisions, including the section on Obtaining Evidence from Seafarers. The
relevant provisions are contained in chapter 12.

The full Code is attached but the key passages are in Chapter 12 and are as follows:

12.1 - Where a marine safety investigation requires a seafarer to provide evidence this shall
be taken at the earliest opportunity. The seafarer should be allowed to return to his/her
ship, or be repatriated at the earliest possible opportunity. The seafarers’ human rights shall
be upheld at all times.

12.2 - All seafarers from whom evidence is required shall be informed of the nature and
basis of the marine safety investigation. Also a seafarer from whom evidence is sought shall
be informed, and allowed access to legal advice, regarding:

1. Any potential risk that they might incriminate themselves in any proceedings
subsequent to the marine safety investigation

2. Any right not to self-incriminate or to remain silent

3. Any protections afforded to the seafarer to prevent the evidence being used against
them if they provide the evidence to the marine safety investigation

These provisions are not as comprehensive as the IMO/ILO Fair Treatment Guidelines but they
still offer valuable protections and, most importantly, they are mandatory.
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ANNEX 1

RESOLUTION MSC.255(84)
(adopted on 16 May 2008)

ADOPTION OF THE CODE OF THE INTERNATIONAL STANDARDS AND
RECOMMENDED PRACTICES FOR A SAFETY INVESTIGATION
INTO A MARINE CASUALTY OR MARINE INCIDENT
(CASUALTY INVESTIGATION CODE)

THE MARITIME SAFETY COMMITTEE,

RECALLING Article 28(b) of the Convention on the International Maritime Organization
concerning the function of the Committee,

NOTING with concern that, despite the best endeavours of the Organization, casualties
and incidents resulting in loss of life, loss of ships and pollution of the marine environment
continue to occur,

NOTING ALSO that the safety of seafarers and passengers and the protection of the
marine environment can be enhanced by timely and accurate reports identifying the
circumstances and causes of marine casualties and incidents,

NOTING FURTHER the importance of the United Nations Convention on the Law of the
Sea, done at Montego Bay on 10 December 1982, and of the customary international law of
the sea,

NOTING IN ADDITION the responsibilities of flag States under the provisions of the
International Convention for the Safety of Life at Sea, 1974 (regulation 1/21) (hereinafter referred
to as “the Convention”), the International Convention on Load Lines, 1966 (article 23) and the
International Convention for the Prevention of Pollution from Ships, 1973 (article 12), to conduct
casualty investigations and to supply the Organization with relevant findings,

CONSIDERING the need to ensure that all very serious marine casualties are
investigated,

CONSIDERING ALSO the Guidelines on fair treatment of seafarers in the event of a
maritime accident (resolution A.987(24)),

ACKNOWLEDGING that the investigation and proper analysis of marine casualties and
incidents can lead to greater awareness of casualty causation and result in remedial measures,
including better training, for the purpose of enhancing safety of life at sea and protection of the
marine environment,

RECOGNIZING the need for a code to provide, as far as national laws allow, a standard
approach to marine casualty and incident investigation with the objective of preventing marine
casualties and incidents in the future,

RECOGNIZING ALSO the international nature of shipping and the need for co-operation
between Governments having a substantial interest in a marine casualty or incident for the
purpose of determining the circumstances and causes thereof,

NOTING resolution MSC.257(84) by which it adopted amendments to chapter XI-1 of
the Convention to make parts | and Il of the Code of the International Standards and



ANNEX 1

Recommended Practices for a Safety Investigation into a Marine Casualty or Marine Incident
mandatory under the Convention,

HAVING CONSIDERED, at its eighty-fourth session, the text of the proposed Casualty
Investigation Code,

1. ADOPTS the Code of the International Standards and Recommended Practices for a
Safety Investigation into a Marine Casualty or Marine Incident (Casualty Investigation Code), set
out in the Annex to the present resolution;

2. INVITES Contracting Governments to the Convention to note that the Code will take
effect on [1 January 2010] upon entry into force of the amendments to regulation XI-1/6 of the
Convention;

3. REQUESTS the Secretary-General of the Organization to transmit certified copies of the
present resolution and the text of the Code contained in the Annex to all Contracting
Governments to the Convention;

4, FURTHER REQUESTS the Secretary-General of the Organization to transmit copies of
the present resolution and the text of the Code contained in the Annex to all Members of the
Organization which are not Contracting Governments to the Convention.
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ANNEX 1

Foreword

1 This Code incorporates and builds on the best practices in marine casualty and marine
incident investigation that were established by the Code for the Investigation of Marine
Casualties and Incidents, adopted in November 1997 by the International Maritime Organization
(the Organization), by resolution A.849(20). The Code for the Investigation of Marine Casualties
and Incidents sought to promote co-operation and a common approach to marine casualty and
marine incident investigations between States.

Background

2 The Organization has encouraged co-operation and recognition of mutual interest through
a number of resolutions. The first was resolution A.173(ES.IV) (Participation in Official
Inquiries into Maritime Casualties) adopted in November 1968. Other resolutions followed
including: resolution A.322 (The Conduct of Investigations into Casualties) adopted in
November 1975; resolution A.440(XI) (Exchange of Information for Investigations into Marine
Casualties) and resolution A.442(XI) (Personnel and Material Resource Needs of
Administrations for the Investigation of Casualties and the Contravention of Conventions), both
adopted in November 1979; resolution A.637(16) (Co-operation in Maritime Casualty
Investigations) adopted in 1989.

3 These individual resolutions were amalgamated and expanded by the Organization
with the adoption of the Code for the Investigation of Marine Casualties and Incidents.
Resolution A.884(21) (Amendments to the Code for the Investigation of Marine Casualties and
Incidents resolution A.849(20)), adopted in November 1999, enhanced the Code by providing
guidelines for the investigation of human factors.

4 The International Convention for the Safety of Life at Sea (SOLAS), 1948, included a
provision requiring flag State Administrations to conduct investigations into any casualty
suffered by a ship of its flag if an investigation may assist in identifying regulatory issues as a
contributing factor. This provision was retained in the 1960 and 1974 SOLAS Conventions.
It was also included in the International Convention on Load Lines, 1966. Further, flag States
are requiied to inquire into certain marine casualties and marine incidents occurring on the
high seas .

5 The sovereignty of a coastal State extends beyond its land and inland waters to the extent
of its territorial sea . This jurisdiction gives the coastal State an inherent right to investigate
marine casualties and marine incidents connected with its territory. Most national
Administrations have legal provisions to cover the investigation of a shipping incident within its
inland waters and territorial sea, regardless of the flag.

* Reference is made to the United Nations Convention on the Law of the Sea (UNCLOS), article 94(7) or
requirements of international and customary laws.

** Reference is made to the United Nations Convention on the Law of the Sea (UNCLOS), article 2 or
requirements of international and customary laws.
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Treatment of Seafarers

6 Most recently, the International Labour Organization’s Maritime Labour Convention, 2006
(which has not yet come into force), provides a provision for the investigation of some
serious marine casualties as well as setting out working conditions for seafarers. Recognizing the
need for special protection for seafarers during an investigation, the Organization adopted, in
December 2005, the “Guidelines on Fair Treatment of Seafarers in the Event of a Maritime
Accident” through resolution A.987(24). The Guidelines were promulgated by the IMO and
the ILO on 1 July 2006.

Adoption of the Code

7 Since the adoption of the first SOLAS Convention, there have been extensive changes in
the structure of the international maritime industry and changes in international law. These
changes have potentially increased the number of States with an interest in the process and
outcomes of marine safety investigations, in the event of a marine casualty or marine incident,
increasing the potential for jurisdictional and other procedural differences between
affected States.

8 This Code, while it specifies some mandatory requirements, recognizes the variations in
international and national laws in relation to the investigation of marine casualties and
marine incidents. The Code is designed to facilitate objective marine safety investigations for the
benefit of flag States, coastal States, the Organization and the shipping industry in general.
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PART I
GENERAL PROVISIONS
Chapter 1
PURPOSE

1.1  The objective of this Code is to provide a common approach for States to adopt in the
conduct of marine safety investigations into marine casualties and marine incidents. Marine
safety investigations do not seek to apportion blame or determine liability. Instead a marine
safety investigation, as defined in this Code, is an investigation conducted with the objective of
preventing marine casualties and marine incidents in the future. The Code envisages that this aim
will be achieved through States:

| applying consistent methodology and approach, to enable and encourage a broad
ranging investigation, where necessary, in the interests of uncovering the causal
factors and other safety risks; and

2 providing reports to the Organization to enable a wide dissemination of
information to assist the international marine industry to address safety issues.

1.2 A marine safety investigation should be separate from, and independent of, any other
form of investigation. However, it is not the purpose of this Code to preclude any other form of
investigation, including investigations for action in civil, criminal and administrative
proceedings. Further, it is not the intent of the Code for a State or States conducting a marine
safety investigation to refrain from fully reporting on the causal factors of a marine casualty or
marine incident because blame or liability, may be inferred from the findings.

1.3 This Code recognizes that under the Organization’s instruments, each flag State has a
duty to conduct an investigation into any casualty occurring to any of its ships, when it judges
that such an investigation may assist in determining what changes in the present regulations may
be desirable, or if such a casualty has produced a major deleterious effect upon the environment.
The Code also takes into account that a flag State shall* cause an inquiry to be held, by or before
a suitably qualified person or persons into certain marine casualties or marine incidents of
navigation on the high seas. However, the Code also recognizes that where a marine casualty or
marine incident occurs within the territory, including the territorial sea, of a State, that State has a
right** to investigate the cause of any such marine casualty or marine incident which might pose
a risk to life or to the environment, involve the coastal State’s search and rescue authorities, or
otherwise affect the coastal State.

* Reference is made to the United Nations Convention on the Law of the Sea (UNCLOQS), article 94 or
requirements of international and customary laws.

** Reference is made to the United Nations Convention on the Law of the Sea (UNCLOS), article 2 or
requirements of international and customary laws.
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Chapter 2
DEFINITIONS

When the following terms are used in the mandatory standards and recommended practices for
marine safety investigations they have the following meaning.

2.1  Anagent means any person, natural or legal, engaged on behalf of the owner, charterer or
operator of a ship, or the owner of the cargo, in providing shipping services, including managing
arrangements for the ship being the subject of a marine safety investigation.

2.2 A causal factor means actions, omissions, events or conditions, without which:

| the marine casualty or marine incident would not have occurred; or

2 adverse consequences associated with the marine casualty or marine incident
would probably not have occurred or have been as serious;

3 another action, omission, event or condition, associated with an outcome in .1
or .2, would probably not have occurred.

2.3 A coastal State means a State in whose territory, including its territorial sea, a marine
casualty or marine incident occurs.

2.4 Exclusive economic zone means the exclusive economic zone as defined by article 55 of
the United Nations Convention on the Law of the Sea.

2.5  Flag State means a State whose flag a ship is entitled to fly.

2.6 High seas means the high seas as defined in article 86 of the United Nations Convention
on the Law of the Sea.

2.7 Interested party means an organization, or individual, who, as determined by the marine
safety investigating State(s), has significant interests, rights or legitimate expectations with
respect to the outcome of a marine safety investigation.

2.8 International Safety Management (ISM) Code means the International Management Code
for the Safe Operation of Ships and for Pollution Prevention as adopted by the Organization by
resolution A.741(18), as amended.

2.9 A marine casualty means an event, or a sequence of events, that has resulted in any of the
following which has occurred directly in connection with the operations of a ship:

| the death of, or serious injury to, a person;
2 the loss of a person from a ship;
3 the loss, presumed loss or abandonment of a ship;

4 material damage to a ship;
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5 the stranding or disabling of a ship, or the involvement of a ship in a collision;

.6 material damage to marine infrastructure external to a ship, that could seriously
endanger the safety of the ship, another ship or an individual; or

v severe damage to the environment, or the potential for severe damage to the
environment, brought about by the damage of a ship or ships.

However, a marine casualty does not include a deliberate act or omission, with the intention to
cause harm to the safety of a ship, an individual or the environment.

2.10 A marine incident means an event, or sequence of events, other than a marine casualty,
which has occurred directly in connection with the operations of a ship that endangered, or, if not
corrected, would endanger the safety of the ship, its occupants or any other person or the
environment.

However, a marine incident does not include a deliberate act or omission, with the intention to
cause harm to the safety of a ship, an individual or the environment.

2.11 A marine safety investigation means an investigation or inquiry (however referred to by
a State), into a marine casualty or marine incident, conducted with the objective of preventing
marine casualties and marine incidents in the future. The investigation includes the collection of,
and analysis of, evidence, the identification of causal factors and the making of safety
recommendations as necessary.

2.12 A marine safety investigation report means a report that contains:

| a summary outlining the basic facts of the marine casualty or marine incident and
stating whether any deaths, injuries or pollution occurred as a result;

2 the identity of the flag State, owners, operators, the company as identified in the
safety management certificate, and the classification society (subject to any
national laws concerning privacy);

3 where relevant the details of the dimensions and engines of any ship involved,
together with a description of the crew, work routine and other matters, such as
time served on the ship;

4 a narrative detailing the circumstances of the marine casualty or marine incident;

5 analysis and comment on the causal factors including any mechanical, human and
organizational factors;

.6 a discussion of the marine safety investigation’s findings, including the
identification of safety issues, and the marine safety investigation’s conclusions;
and

v where appropriate, recommendations with a view to preventing future

marine casualties and marine incidents.
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2.13 Marine safety investigation Authority means an Authority in a State, responsible for
conducting investigations in accordance with this Code.

2.14  Marine safety investigating State(s) means the flag State or, where relevant, the State or
States that take the responsibility for the conduct of the marine safety investigation as mutually
agreed in accordance with this Code.

2.15 A marine safety record means the following types of records collected for a marine safety
investigation:

A1 all statements taken for the purpose of a marine safety investigation;
2 all communications between persons pertaining to the operation of the ship;
3 all medical or private information regarding persons involved in the

marine casualty or marine incident;

A4 all records of the analysis of information or evidential material acquired in the
course of a marine safety investigation;

5 information from the voyage data recorder.
2.16 A material damage in relation to a marine casualty means:
| damage that:

1.1 significantly affects the structural integrity, performance or operational
characteristics of marine infrastructure or a ship; and

1.2 requires major repair or replacement of a major component or components;
or

2 destruction of the marine infrastructure or ship.

2.17 A seafarer means any person who is employed or engaged or works in any capacity on
board a ship.

2.18 A serious injury means an injury which is sustained by a person, resulting in
incapacitation where the person is unable to function normally for more than 72 hours,
commencing within seven days from the date when the injury was suffered.

2.19 A severe damage to the environment means damage to the environment which, as
evaluated by the State(s) affected, or the flag State, as appropriate, produces a major deleterious
effect upon the environment.
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2.20  Substantially interested State means a State:

A1 which is the flag State of a ship involved in a marine casualty or marine incident;

or
2 which is the coastal State involved in a marine casualty or marine incident; or
3 whose environment was severely or significantly damaged by a marine casualty

(including the environment of its waters and territories recognized under
international law); or

A4 where the consequences of a marine casualty or marine incident caused, or
threatened, serious harm to that State or to artificial islands, installations, or
structures over which it is entitled to exercise jurisdiction; or

5 where, as a result of a marine casualty, nationals of that State lost their lives or
received serious injuries; or

.6 that has important information at its disposal that the marine safety investigating
State(s) consider useful to the investigation; or

v that for some other reason establishes an interest that is considered significant by
the marine safety investigating State(s).

2.21 Territorial sea means territorial sea as defined by Section 2 of Part Il of the
United Nations Convention on the Law of the Sea.

2.22 A very serious marine casualty means a marine casualty involving the total loss of the
ship or a death or severe damage to the environment.
Chapter 3

APPLICATION OF CHAPTERS IN PARTS 11 AND 111
3.1  Part Il of this Code contains mandatory standards for marine safety investigations.
Some clauses apply only in relation to certain categories of marine casualties and are mandatory
only for marine safety investigations into those marine casualties.
3.2  Clauses in Part Il of this Code may refer to clauses in this part that apply only to certain

marine casualties. The clauses in Part 11l may recommend that such clauses be applied in marine
safety investigations into other marine casualties or marine incidents.
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PART II
MANDATORY STANDARDS
Chapter 4
MARINE SAFETY INVESTIGATION AUTHORITY

4.1  The Government of each State shall provide the Organization with detailed contact
information of the marine safety investigation Authority(ies) carrying out marine safety
investigations within their State.

Chapter 5

NOTIFICATION

5.1  When a marine casualty occurs on the high seas or in an exclusive economic zone, the
flag State of a ship, or ships, involved, shall notify other substantially interested States as soon as
is reasonably practicable.
5.2  When a marine casualty occurs within the territory, including the territorial sea, of a
coastal State, the flag State, and the coastal State, shall notify each other and between them notify
other substantially interested States as soon as is reasonably practicable.

5.3  Notification shall not be delayed due to the lack of complete information.

54  Format and content: The notification shall contain as much of the following information
as is readily available:

| the name of the ship and its flag State;
2 the IMO ship identification number;

3 the nature of the marine casualty;

A4 the location of the marine casualty;

5 time and date of the marine casualty;

.6 the number of any seriously injured or killed persons;

v cogsequences of the marine casualty to individuals, property and the environment;
an

8 the identification of any other ship involved.
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Chapter 6
REQUIREMENT TO INVESTIGATE VERY SERIOUS MARINE CASUALTIES
6.1 A marine safety investigation shall be conducted into every very serious marine casualty.

6.2  Subject to any agreement in accordance with chapter 7, the flag State of a ship involved
in a very serious marine casualty is responsible for ensuring that a marine safety investigation is
conducted and completed in accordance with this Code.

Chapter 7

FLAG STATE’S AGREEMENT WITH ANOTHER SUBSTANTIALLY INTERESTED
STATE TO CONDUCT A MARINE SAFETY INVESTIGATION

7.1  Without limiting the rights of States to conduct their own separate marine safety
investigation, where a marine casualty occurs within the territory, including territorial sea, of a
State, the flag State(s) involved in the marine casualty and the coastal State shall consult to seek
agreement on which State or States will be the marine safety investigating State(s) in accordance
with a requirement, or a recommendation acted upon, to investigate under this Code.

7.2 Without limiting the rights of States to conduct their own separate marine safety
investigation, if a marine casualty occurs on the high seas or in the exclusive economic zone of a
State, and involves more than one flag State, then the States shall consult to seek agreement on
which State or States will be the marine safety investigating State(s) in accordance with a
requirement, or a recommendation acted upon, to investigate under this Code.

7.3 For a marine casualty referred to in paragraphs 7.1 or 7.2, agreement may be reached by
the relevant States with another substantially interested State for that State or States to be the
marine safety investigating State(s).

7.4  Prior to reaching an agreement, or if an agreement is not reached, in accordance
with paragraphs 7.1, 7.2 or 7.3, then the existing obligations and rights of States under this Code,
and under other international laws, to conduct a marine safety investigation, remain with the
respective parties to conduct their own investigation.

7.5 By fully participating in a marine safety investigation conducted by another
substantially interested State, the flag State shall be considered to fulfil its obligations under this
Code, SOLAS regulation 1/21 and article 94, section 7 of the United Nations Convention on the
Law of the Sea.
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Chapter 8

POWERS OF AN INVESTIGATION

8.1  All States shall ensure that their national laws provide investigator(s) carrying out a
marine safety investigation with the ability to board a ship, interview the master and crew and
any other person involved, and acquire evidential material for the purposes of a marine safety
investigation.

Chapter 9
PARALLEL INVESTIGATIONS

9.1  Where the marine safety investigating State(s) is conducting a marine safety investigation
under this Code, nothing prejudices the right of another substantially interested State to conduct
its own separate marine safety investigation.

9.2  While recognizing that the marine safety investigating State(s) shall be able to fulfil
obligations under this Code, the marine safety investigating State(s) and any other substantially
interested State conducting a marine safety investigation shall seek to co-ordinate the timing of
their investigations, to avoid conflicting demands upon witnesses and access to evidence,
where possible.

Chapter 10
CO-OPERATION

10.1  All substantially interested States shall co-operate with the marine safety investigating
State(s) to the extent practicable. The marine safety investigating State(g) shall provide for the
participation of the substantially interested States to the extent practicable .

Chapter 11

INVESTIGATION NOT TO BE SUBJECT TO EXTERNAL DIRECTION

11.1  Marine safety investigating State(s) shall ensure that investigator(s) carrying out a marine
safety investigation are impartial and objective. The marine safety investigation shall be able to

report on the results of a marine safety investigation without direction or interference from any
persons or organizations who may be affected by its outcome.

*  The reference to “extent practicable” may be taken to mean, as an example, that co-operation or participation is
limited because national laws make it impracticable to fully co-operate or participate.
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Chapter 12
OBTAINING EVIDENCE FROM SEAFARERS

12.1  Where a marine safety investigation requires a seafarer to provide evidence to it, the
evidence shall be taken at the earliest practical opportunity. The seafarer shall be allowed to
return to his/her ship, or be repatriated at the earliest possible opportunity. The seafarers human
rights shall, at all times, be upheld.

12.2  All seafarers from whom evidence is sought shall be informed of the nature and basis of
the marine safety investigation. Further, a seafarer from whom evidence is sought shall be
informed, and allowed access to legal advice, regarding:

| any potential risk that they may incriminate themselves in any proceedings
subsequent to the marine safety investigation;

2 any right not to self-incriminate or to remain silent;

3 any protections afforded to the seafarer to prevent the evidence being used against
them if they provide the evidence to the marine safety investigation.

Chapter 13
DRAFT MARINE SAFETY INVESTIGATION REPORTS

13.1  Subject to paragraphs 13.2 and 13.3, where it is requested, the marine safety investigating
State(s) shall send a copy of a draft report to a substantially interested State to allow the
substantially interested State to make comment on the draft report.

13.2  Marine safety investigating State(s) are only bound to comply with paragraph 13.1 where
the substantially interested State receiving the report guarantees not to circulate, nor cause to
circulate, publish or give access to the draft report, or any part thereof, without the express
consent of the marine safety investigating State(s) or unless such reports or documents have
already been published by the marine safety investigating State(s).

13.3 The marine safety investigating State(s) are not bound to comply with paragraph 13.1 if:

A the marine safety investigating State(s) request that the substantially interested
State receiving the report to affirm that evidence included in the draft report will
not be admitted in civil or criminal proceedings against a person who gave the
evidence; and

2 the substantially interested State refuses to provide such an affirmation.

13.4 The marine safety investigating State(s) shall invite the substantially interested States
to submit their comments on the draft report within 30 days or some other mutually
agreed period. The marine safety investigating State(s) shall consider the comments before
preparing the final report and where the acceptance or rejection of the comments will have direct
impact on the interests of the State that submitted them, the marine safety investigating State(s)
shall notify the substantially interested State of the manner in which the comments were
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addressed. If the marine safety investigating State(s) receives no comments after the 30 days or
the mutually agreed period has expired, then it may proceed to finalize the report.

13.5 The marine safety investigating State(s) shall seek to fully verify the accuracy and
completeness of the draft report by the most practical means.

Chapter 14
MARINE SAFETY INVESTIGATION REPORTS

14.1 The marine safety investigating State(s) shall submit the final version of a marine safety
investigation report to the Organization for every marine safety investigation conducted into a
very serious marine casualty.

14.2 Where a marine safety investigation is conducted into a marine casualty or
marine incident, other than a very serious marine casualty, and a marine safety investigation
report is produced which contains information which may prevent or lessen the seriousness of
marine casualties or marine incidents in the future, the final version shall be submitted to
the Organization.

14.3 The marine safety investigation report referred in paragraphs 14.1 and 14.2 shall utilize
all the information obtained during a marine safety investigation, taking into account its scope,
required to ensure that all the relevant safety issues are included and understood so that safety
action can be taken as necessary.

14.4  The final marine safety investigation report shall be made available to the public and the
shipping industry by the marine safety investigating State(s), or the marine safety investigating
State(s) shall undertake to assist the public and the shipping industry with details, necessary to
access the report, where it is published by another State or the Organization.

PART 111

RECOMMENDED PRACTICES
Chapter 15
ADMINISTRATIVE RESPONSIBILITIES

15.1  States should ensure that marine safety investigating Authorities have available to them
sufficient material and financial resources and suitably qualified personnel to enable them to
facilitate the State’s obligations to undertake marine safety investigations into marine casualties

and marine incidents under this Code.

15.2  Any investigator forming part of a marine safety investigation should be appointed on the
basis of the skills outlined in resolution A.996(25) for investigators.

15.3 However, paragraph 15.2 does not preclude the appropriate appointment of investigators
with necessary specialist skills to form part of a marine safety investigation on a temporary basis,
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neither does it preclude the use of consultants to provide expert advice on any aspect of a marine
safety investigation.

15.4  Any person who is an investigator, in a marine safety investigation, or assisting a marine
safety investigation, should be bound to operate in accordance with this Code.
Chapter 16
PRINCIPLES OF INVESTIGATION

16.1 Independence: A marine safety investigation should be unbiased to ensure the free flow
of information to it.

16.1.1 In order to achieve the outcome in paragraph 16.1, the investigator(s) carrying out a
marine safety investigation should have functional independence from:

| the parties involved in the marine casualty or marine incident;

2 anyone who may make a decision to take administrative or disciplinary action
against an individual or organization involved in a marine casualty or marine
incident; and

3 judicial proceedings;

16.1.2 The investigator(s) carrying out a marine safety investigation should be free of
interference from the parties in .1, .2 and .3 of paragraph 16.1.1 with respect to:

A1 the gathering of all available information relevant to the marine casualty or marine
incident, including voyage data recordings and vessel traffic services recordings;

2 analysis of evidence and the determination of causal factors;

3 drawing conclusions relevant to the causal factors;

A4 distributing a draft report for comment and preparation of the final report; and
5 if appropriate, the making of safety recommendations.

16.2 Safety focused: It is not the objective of a marine safety investigation to determine
liability, or apportion blame. However, the investigator(s) carrying out a marine safety
investigation should not refrain from fully reporting on the causal factors because fault or
liability may be inferred from the findings.
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16.3 Co-operation: Where it is practicable and consistent with the requirements and
recommendations of this Code, in particular chapter 10 on Co-operation, the marine safety
investigating State(s) should seek to facilitate maximum co-operation between substantially
interested States and other persons or organizations conducting an investigation into a marine
casualty or marine incident.

16.4 Priority: A marine safety investigation should, as far as possible, be afforded the same
priority as any other investigation, including investigations by a State for criminal purposes being
conducted into the marine casualty or marine incident.

16.4.1 In accordance with paragraph 16.4 investigator(s) carrying out a marine safety
investigation should not be prevented from having access to evidence in circumstances where
another person or organization is carrying out a separate investigation into a marine casualty or
marine incident.

16.4.2 The evidence for which ready access should be provided should include:

| survey and other records held by the flag State, the owners, and classification
societies;
2 all recorded data, including voyage data recorders; and

3 evidence that may be provided by government surveyors, coastguard officers,
vessel traffic service operators, pilots or other marine personnel.

16.5 Scope of a marine safety investigation: Proper identification of causal factors requires
timely and methodical investigation, going far beyond the immediate evidence and looking for
underlying conditions, which may be remote from the site of the marine casualty or marine
incident, and which may cause other future marine casualties and marine incidents. Marine
safety investigations should therefore be seen as a means of identifying not only immediate
causal factors but also failures that may be present in the whole chain of responsibility.

Chapter 17

INVESTIGATION OF MARINE CASUALTIES
(OTHER THAN VERY SERIOUS CASUALTIES) AND MARINE INCIDENTS

17.1 A marine safety investigation should be conducted into marine casualties (other than very
serious marine casualties — which are addressed in chapter 6 of this Code) and marine incidents, by
the flag State of a ship involved, if it is considered likely that a marine safety investigation will
provide information that can be used to prevent marine casualties and marine incidents in
the future.

17.2  Chapter 7 contains the mandatory requirements for determining who the marine safety
investigating State(s) are for a marine casualty. Where the occurrence being investigated in
accordance with this chapter is a marine incident, chapter 7 should be followed as a
recommended practice as if it referred to marine incidents.

Chapter 18
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FACTORS THAT SHOULD BE TAKEN INTO ACCOUNT WHEN SEEKING

AGREEMENT UNDER CHAPTER 7 OF PART 11

18.1 When the flag State(s), a coastal State (if involved) or other substantially interested States
are seeking to reach agreement, in accordance with chapter 7 of Part Il on which State or State(s)
will be the marine safety investigating State(s) under this Code, the following factors should be
taken into account:

1

whether the marine casualty or marine incident occurred in the territory, including
territorial sea, of a State;

whether the ship or ships involved in a marine casualty or marine incident
occurring on the high seas, or in the exclusive economic zone, subsequently sail
into the territorial sea of a State;

the resources and commitment required of the flag State and other substantially
interested States;

the potential scope of the marine safety investigation and the ability of the
flag State or another substantially interested State to accommodate that scope;

the need of the investigator(s) carrying out a marine safety investigation to access
evidence and consideration of the State or States best placed to facilitate that
access to evidence;

any perceived or actual adverse effects of the marine casualty or marine incident
on other States;

the nationality of the crew, passengers and other persons affected by the marine
casualty or marine incident.
Chapter 19

ACTS OF UNLAWFUL INTERFERENCE

19.1 If in the course of a marine safety investigation it becomes known or is suspected that an
offence is committed under articles 3, 3bis, 3ter or 3quarter of the Convention for the
Suppression of Unlawful Acts Against the Safety of Maritime Navigation, 1988, the marine
safety investigation Authority should immediately seek to ensure that the maritime security
Authorities of the State(s) concerned are informed.
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Chapter 20

NOTIFICATION TO PARTIES INVOLVED AND COMMENCEMENT
OF AN INVESTIGATION

20.1  When a marine safety investigation is commenced under this Code, the master, the owner
and agent of a ship involved in the marine casualty or marine incident being investigated, should
be informed as soon as practicable of:

| the marine casualty or marine incident under investigation;

2 the time and place at which the marine safety investigation will commence;

3 the name and contact details of the marine safety investigation Authority(ies);

A4 the relevant details of the legislation under which the marine safety investigation

is being conducted;

5 the rights and obligations of the parties subject to the marine safety investigation;
and

.6 the rights and obligations of the State or States conducting the marine safety
investigation.

20.2 Each State should develop a standard document detailing the information in
paragraph 20.1 that can be transmitted electronically to the master, the agent and the owner of
the ship.

20.3  Recognizing that any ship involved in a marine casualty or marine incident may continue
in service, and that a ship should not be delayed more than is absolutely necessary, the marine
safety investigating State(s) conducting the marine safety investigation should start the marine
safety investigation as soon as is reasonably practicable, without delaying the ship unnecessarily.

Chapter 21
CO-ORDINATING AN INVESTIGATION

21.1 The recommendations in this chapter should be applied in accordance with the principles
in chapters 10 and 11 of this Code.

21.2 The marine safety investigating State(s) should ensure that there is an appropriate
framework within the State for:

| the designation of investigators to the marine safety investigation including an
investigator to lead the marine safety investigation;

2 the provision of a reasonable level of support to members of the marine safety
investigation;

3 the development of a strategy for the marine safety investigation in liaison with
other substantially interested States;
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A4 ensuring the methodology followed during the marine safety investigation is
consistent with that recommended in resolution A.884(21), as amended,;

5 ensuring the marine safety investigation takes into account any recommendations
or instruments published by the Organization or International Labour
Organization, relevant to conducting a marine safety investigation; and

.6 ensuring the marine safety investigation takes into account the safety management
procedures and the safety policy of the operator of a ship in terms of the
ISM Code.

21.3 The marine safety investigating State(s) should allow a substantially interested State to
participate in aspects of the marine safety investigation relevant to it, to the extent practicable.

21.3.1 Participation should include allowing representatives of the substantially interested
State to:

1 interview witnesses;
2 view and examine evidence and make copies of documents;
3 make submissions in respect of the evidence, comment on and have their views

properly reflected in the final report; and

4 be provided with the draft and final reports relating to the marine safety
investigation .

21.4 To the extent practical, substantially interested States should assist the marine safety
investigating State(s) with access to relevant information for the marine safety investigation.
To the extent practical, the investigator(s) carrying out a marine safety investigation should also
be afforded access to Government surveyors, coastguard officers, ship traffic service operators,
pilots and other marine personnel of a substantially interested State.

215 The flag State of a ship involved in a marine casualty or marine incident should help to
facilitate the availability of the crew to the investigator(s) carrying out the marine safety investigation.
Chapter 22
COLLECTION OF EVIDENCE
22.1 A marine safety investigating State(s) should not unnecessarily detain a ship for the
collection of evidence from it or have original documents or equipment removed unless this is

essential for the purposes of the marine safety investigation. Investigators should make copies of
documents where practicable.

*  The reference to ‘extent practical’ may be taken to mean, as an example, that co-operation or participation is
limited because national laws make it impractical to fully co-operate or participate.
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22.2 Investigator(s) carrying out a marine safety investigation should secure records of
interviews and other evidence collected during a marine safety investigation in a manner which
prevents access by persons who do not require it for the purpose of the investigation.

22.3  Investigator(s) carrying out the marine safety investigation should make effective use of
all recorded data including voyage data recorders if fitted. \Voyage data recorders should be
made available for downloading by the investigator(s) carrying out a marine safety investigation
or an appointed representative.

22.3.1 In the event that the marine safety investigating State(s) do not have adequate facilities to
read a voyage data recorder, States with such a capability should offer their services having due
regard to the:

A available resources;
2 capabilities of the readout facility;
3 timeliness of the readout; and

A4 location of the facility.

Chapter 23
CONFIDENTIALITY OF INFORMATION

23.1 States should ensure that investigator(s) carrying out a marine safety investigation only
disclose information from a marine safety record where:

| it is necessary or desirable to do so for transport safety purposes and any impact
on the future availability of safety information to a marine safety investigation is
taken into account; or

2 as otherwise permitted in accordance with this Code".

23.2  States involved in marine safety investigation under this Code should ensure that any

marine safety record in its possession is not disclosed in criminal, civil, disciplinary or
administrative proceedings unless:

A1 the appropriate authority for the administration of justice in the State determines

that any adverse domestic or international impact that the disclosure of the

*  States recognize that there are merits in keeping information from a marine safety record confidential where it
needs to be shared with people outside the marine safety investigation for the purpose of conducting the
marine safety investigation. An example is where information from a marine safety record needs to be provided
to an external expert for their analysis or second opinion. Confidentiality would seek to ensure that sensitive
information is not inappropriately disclosed for purposes other than the marine safety investigation, at a time
when it has not been determined how the information will assist in determining the contributing factors in a
marine casualty or marine incident. Inappropriate disclosure may infer blame or liability on the parties involved
in the marine casualty or marine incident.
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information might have on any current or future marine safety investigations is
outweighed by the public interest in the administration of justice; and”

2 where appropriate in the circumstances, the State which provided the
marine safety record to the marine safety investigation authorizes its disclosure.

23.3  Marine safety records should be included in the final report, or its appendices, only when
pertinent to the analysis of the marine casualty or marine incident. Parts of the record not
pertinent, and not included in the final report, should not be disclosed.

23.4  States need only supply information from a marine safety record to a substantially
interested State where doing so will not undermine the integrity and credibility of any marine
safety investigation being conducted by the State or States providing the information.

23.4.1 The State supplying the information from a marine safety record may require that the
State receiving the information undertake to keep it confidential.

Chapter 24
PROTECTION FOR WITNESSES AND INVOLVED PARTIES

24.1 If a person is required by law to provide evidence that may incriminate them, for the
purposes of a marine safety investigation, the evidence should, so far as national laws allow, be
prevented from admission into evidence in civil or criminal proceedings against the individual.

24.2 A person from whom evidence is sought should be informed about the nature and basis of
the investigation. A person from whom evidence is sought should be informed, and allowed
access to legal advice, regarding:

| any potential risk that they may incriminate themselves in any proceedings
subsequent to the marine safety investigation;

2 any right not to self-incriminate or to remain silent;

3 any protections afforded to the person to prevent the evidence being used against
them if they provide the evidence to the marine safety investigation.

Chapter 25

DRAFT AND FINAL REPORT

Examples of where it may be appropriate to disclose information from a marine safety record in criminal, civil,
disciplinary or administrative proceedings may include:

1 where a person the subject of the proceedings has engaged in conduct with the intention to cause a
destructive result; or

2 where a person the subject of the proceedings has been aware of a substantial risk that a destructive result
will occur and having regard to the circumstances known to him or her it is unjustifiable to take the risk.
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25.1 Marine safety investigation reports from a marine safety investigation should be
completed as quickly as practicable.

25.2  Where it is requested, and where practicable, the marine safety investigating State(s)
should send a copy of a draft marine safety investigation report for comment to interested parties.
However, this recommendation does not apply where there is no guarantee that the interested
party will not circulate, nor cause to circulate, publish or give access to the draft marine safety
investigation report, or any part thereof, without the express consent of the marine safety
investigating State(s).

25.3 The marine safety investigating State(s) should allow the interested party 30 days or some
other mutually agreed time to submit their comments on the marine safety investigation report.
The marine safety investigating State(s) should consider the comments before preparing the final
marine safety investigation report and where the acceptance or rejection of the comments will
have direct impact on the interests of the interested party that submitted them, the marine safety
investigating State(s) should notify the interested party of the manner in which the comments
were addressed. If the marine safety investigating State(s) receives no comments after
the 30 days or the mutually agreed period has expired, then it may proceed to finalize the marine
safety investigation report .

25.4  Where it is permitted by the national laws of the State preparing the marine safety
investigation report, the draft and final report should be prevented from being admissible in
evidence in proceedings related to the marine casualty or marine incident that may lead to
disciplinary measures, criminal conviction or the determination of civil liability.

25.5 At any stage during a marine safety investigation interim safety measures may be
recommended.

25.6  Where a substantially interested State disagrees with the whole or a part of a final
marine safety investigation report, it may submit its own report to the Organization.
Chapter 26
RE-OPENING AN INVESTIGATION
26.1 Marine safety investigating State(s) which have completed a marine safety investigation,

should reconsider their findings and consider re-opening the investigation when new evidence is
presented which may materially alter the analysis and conclusions reached.

See chapter 13 where provisions with respect to providing interested parties with reports on request may
alternatively be included as a mandatory provision.
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26.2  When significant new evidence relating to any marine casualty or marine incident is
presented to the marine safety investigating State(s) that have completed a marine safety

investigation, the evidence should be fully assessed and referred to other substantially interested
States for appropriate input.

*k*
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ANNEX 2

Resolution and guidelines on fair treatment of seafarers
in the event of a maritime accident as prepared by
the Joint IMO/ILO Ad Hoc Expert Working Group on Fair Treatment of Seafarers

Resolution LEG.3(91)
adopted on 27 April 2006

ADOPTION OF GUIDELINES ON FAIR TREATMENT OF SEAFARERS
IN THE EVENT OF A MARITIME ACCIDENT

THE LEGAL COMMITTEE OF THE INTERNATIONAL MARITIME ORGANIZATION
AND THE GOVERNING BODY OF THE INTERNATIONAL LABOUR ORGANIZATION,

RECALLING resolution A.987(24) approved by the Assembly of IMO at its
twenty-fourth regular session and the ILO Governing Body at its 292" session, by which the
IMO Assembly and the ILO Governing Body, inter alia, agreed to the adoption of Guidelines on
fair treatment of seafarers in the event of a maritime accident as a matter of priority and
authorized the IMO Legal Committee and the ILO Governing Body to promulgate the said
guidelines once finalized, by appropriate means;

HAVING considered the Guidelines as prepared by the Joint IMO/ILO Ad Hoc Expert
Working Group on Fair Treatment of Seafarers in the Event of a Maritime Accident;

REALIZING the need to keep the Guidelines under review;

RECALLING the Vienna Convention on Consular Relations, in particular, Article 36
concerning communication and contact with nationals;

NOTING MSC/MEPC.4/Circ.1 on Retention of original records/documents on board
ships dated 26 September 2005;

BEARING IN MIND the importance of the United Nations Convention on the Law of the
Sea, done at Montego Bay on 10 December 1982, in particular articles 97, 228, 230, 232 and 292,
and of the customary international law of the sea;

CONSIDERING that the Guidelines provide a code of best practice;

MINDFUL of the need to monitor the application and implementation of the Guidelines;
and

BEARING IN MIND FURTHER, the adoption of the ILO Maritime Labour Convention
on 23 February 2006; hereby,

1. ADOPT the Guidelines on fair treatment of seafarers in the event of a maritime accident
set out in the annex to the present resolution;
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2. INVITE Member Governments to implement these Guidelines as from 1 July 2006;
3. INVITE ALSO Member Governments and non-governmental organizations in
consultative status with IMO and ILO to circulate the Guidelines as widely as possible in order to

ensure their widespread promulgation and implementation;

4. INVITE, where appropriate, Member Governments to consider amending their national
legislation to give full and complete effect to the Guidelines;

5. INVITE FURTHER Member Governments to take note of the principles contained in
these Guidelines when considering fair treatment of seafarers in other circumstances where

innocent seafarers might be detained; and

6. AGREE on the need to keep the Guidelines under review.

IA\LEG\91\12.doc
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ANNEX
GUIDELINES ON FAIR TREATMENT OF SEAFARERS
IN THE EVENT OF A MARITIME ACCIDENT
I Introduction
1 It 1s recommended that these Guidelines be observed in all instances where seafarers may
be detained by public authorities in the event of a maritime accident.
2 Seafarers are recognized as a special category of worker and, given the global nature of

the shipping industry and the different jurisdictions that they may be brought into contact with,
need special protection, especially in relation to contacts with public authorities. The objective
of these Guidelines is to ensure that seafarers are treated fairly following a maritime accident and
during any investigation and detention by public authorities and that detention is for no longer
than necessary.

3 These Guidelines have been prepared in accordance with resolution A.987(24)° on
Guidelines on fair treatment of seafarers in the event of a maritime accident adopted
on 1 December 2005 by the Assembly of the International Maritime Organization. This
resolution is attached at annex to these Guidelines.

4 These Guidelines do not seek to interfere with any State’s domestic, criminal, or civil law
processes nor the full enjoyment of the basic rights of seafarers, including those provided by
international human rights instruments, and the seafarers’ right to humane treatment at all times.

5 Seafarers are entitled to protection against coercion and intimidation from any source
during or after any investigation into a maritime accident.

6 The investigation of a maritime accident should not prejudice the seafarer in terms of
repatriation, lodgings, subsistence, payment of wages and other benefits and medical care. These
should be provided at no cost to the seafarer by the shipowner, the detaining State or an
appropriate State.

7 These Guidelines do not apply to warships or naval auxiliaries.
II Definitions

8 For the purposes of these Guidelines,

“seafarer” means any person who is employed or engaged or works in any
capacity on board a ship;

“shipowner” means the owner of the ship or another organization or person, such
as the manager, agent or bareboat charterer, who has assumed the responsibility
for the operation of the ship from the owner and who, on assuming such
responsibility, has agreed to take over the duties and responsibilities of the
shipowner, regardless of whether any other organization or persons fulfil certain
of the duties or responsibilities on behalf of the shipowner;

Not included in this document.

IA\LEG\91\12.doc
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“maritime accident” means any unforeseen occurrence or physical event
connected to the navigation, operations, manoeuvring or handling of ships, or the
machinery, equipment, material, or cargo on board such ships which may result in
the detention of seafarers;

“investigation” means an investigation into a maritime accident;

“detention” means any restriction on the movement of seafarers by public
authorities, imposed as a result of a maritime accident, including preventing them
leaving the territory of a State other than the seafarer’s country of nationality or
residence.

111 Guidelines for the port or coastal State

9 The port or coastal State should:

A

IA\LEG\91\12.doc

take steps so that any investigation they conduct to determine the cause of a
maritime accident that occurs within their jurisdiction is conducted in a fair and
expeditious manner;

co-operate and communicate with all substantially interested States, shipowners,
and seafarers, and take steps to provide seafarers’ representative organizations in
the port or coastal State with access to seafarers;

take steps to ensure that adequate measures are taken to preserve human rights of
seafarers at all times, and the economic rights of detained seafarers;

ensure that seafarers are treated in a manner which preserves their basic human
dignity at all times;

take steps to ensure/verify that adequate provisions are in place to provide for the
subsistence of each detained seafarer including, as appropriate, wages, suitable
accommodation, food and medical care;

ensure that due process protections are provided to all seafarers in a
non-discriminatory manner;

ensure that seafarers are, where necessary, provided interpretation services, and
are advised of their right to independent legal advice, are provided access to
independent legal advice, are advised of their right not to incriminate themselves
and their right to remain silent, and, in the case of seafarers who have been taken
into custody, ensure that independent legal advice is provided;

ensure that involved seafarers are informed of the basis on which the investigation
is being conducted (i.e., whether it is in accordance with the IMO Code for the
Investigation of Marine Casualties and Incidents (resolution A.849(20) as
amended by resolution A.884(21) or as subsequently amended), or pursuant to
other national legal procedures);
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.16
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ensure that the obligations of the Vienna Convention on Consular Relations,
including those relating to access, are promptly fulfilled and that the State(s) of
the nationality of all seafarers concerned are notified of the status of such
seafarers as required, and also allow access to the seafarers by consular officers of
the flag State;

ensure that all seafarers detained are provided with the means to communicate
privately with all of the following parties:

- family members;

- welfare organizations;
- the shipowner;

- trade unions;

- the Embassy or Consulate of the flag State and of their country of
residence or nationality; and

- legal representatives;

use all available means to preserve evidence to minimize the continuing need for
the physical presence of any seafarer;

ensure decisions taken pursuant to the Protocol of 1978 relating to the
International Convention for the Prevention of Pollution from Ships, 1973
(MARPOL 73/78) are consistent with the provisions of Annex 1 (Regulations for
the prevention of pollution by oil), Regulation 11;

promptly conduct interviews with seafarers, when done for a coastal State
investigation following a maritime accident, taking into account their physical and
mental condition resulting from the accident;

take steps to ensure that seafarers, once interviewed or otherwise not required for
a coastal State investigation following a maritime accident, are permitted to be
re-embarked or repatriated without undue delay;

consider non-custodial alternatives to pre-trial detention (including detention as
witnesses), particularly where it is evident that the seafarer concerned is employed
in a regular shipping service to the detaining port or coastal State;

promptly conclude its investigation and, if necessary, charge seafarers suspected
of criminal actions and ensure that due process protections are provided to all
seafarers subsequent to any such charge;

have in place procedures so that any damage, harm or loss incurred by the
detained seafarer or by the shipowner, in relation to the detention of that particular
seafarer, attributable to the wrongful, unreasonable or unjustified acts or
omissions of the detaining port or coastal State are promptly and fully
compensated;
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18

.19

.20

21

22

insofar as national laws allow, ensure that a process is available for posting a
reasonable bond or other financial security to allow for release and repatriation of
the detained seafarer pending resolution of any investigatory or judicial process;

take steps to ensure that any court hearing, when seafarers are detained, takes
place as expeditiously as possible;

take steps to ensure decisions taken are consistent with generally applicable
provisions of the law of the sea;

take steps to respect the generally accepted provisions of international maritime
law regarding the principle of exclusive flag State jurisdiction in matters of
collision or other incidents of navigation; and

take steps to ensure that no discriminatory or retaliatory measures are taken
against seafarers because of their participation during investigations.

v Guidelines for the flag State

10 The flag State should:

A
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take steps to ensure that any investigation to determine the cause of a maritime
accident is conducted in a fair and expeditious manner;

co-operate and communicate with all substantially interested States, shipowners,
and seafarers, and take steps to provide seafarers’ representative organizations
with access to seafarers;

where appropriate, participate directly, under the IMO Code for the Investigation
of Maritime Casualties and Incidents (IMO Assembly resolution A.849(20) as
amended by resolution A.884(21) and as may be subsequently amended), in any
casualty investigation;

assist in ensuring that shipowners honour obligations to seafarers involved in a
maritime accident or any investigation;

ensure/verify that adequate provisions are in place to provide for the subsistence
of each detained seafarer, including, as appropriate, wages, suitable
accommodation, food and medical care;

ensure that shipowners honour obligations to co-operate in any flag, coastal or
port State investigation following a maritime accident;

assist seafarers to secure fair treatment, and assist shipowners in the event of an
investigation by a port or coastal State;

fund the repatriation of seafarers, where necessary, following the aftermath of a
maritime accident in instances where shipowners fail to fulfil their responsibility
to repatriate;
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assist, as provided for in national law, in the issuance and service of process and
the return to a port or coastal State of seafarers subject to its jurisdiction who are
needed solely as witnesses in any proceeding following a maritime accident;

take steps to ensure that its consular officers are permitted access to the involved
seafarers, irrespective of their nationality;

take all necessary measures to ensure the fair treatment of seafarers who were
employed or engaged on a vessel flying its flag. This may ultimately include
utilizing international dispute resolution mechanisms, which can secure the
prompt release of vessels and crews upon the posting of a reasonable bond or
financial security; and

take steps to ensure that no discriminatory or retaliatory measures are taken
against seafarers because of their participation during investigations.

\Y Guidelines for the seafarer State

11 The seafarer State should:
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co-operate and communicate with all substantially interested States, shipowners,
and seafarers, and take steps to provide seafarers’ representative organizations
with access to seafarers;

monitor the physical and mental well-being and treatment of seafarers of their
nationality involved in a maritime accident, including any associated
investigations;

fund the repatriation of their national seafarers, where necessary, following the
aftermath of a maritime accident in instances where shipowners and the flag State
fail to fulfil their responsibility to repatriate;

assist, as provided for in national law, in the service of process and the return to a
port or coastal State of seafarers subject to its jurisdiction who are needed solely
as witnesses in any proceeding following a maritime accident;

take steps to ensure that its consular officers are permitted access to the involved
seafarers;

take steps to provide support and assistance, to facilitate the fair treatment of
nationals of the seafarer State and the expeditious handling of the investigation;

take steps to ensure that all funds remitted by shipowners, the detaining State, or
any other State for detained seafarers, or for support of those seafarers’ families,
are delivered for the intended purposes; and

take steps to ensure that no discriminatory or retaliatory measures are taken
against seafarers because of their participation during investigations.
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VI Guidelines for shipowners

12 With regard to investigations, shipowners have an overriding duty to protect the rights of
the seafarers employed or engaged, including the right to avoid self-incrimination and to take

steps to ensure

N

their fair treatment, and should:

take all available measures to ensure that no discriminatory or retaliatory
measures are taken against seafarers because of their participation during
investigations and take steps to ensure that such conduct by other entities is not
tolerated;

co-operate and communicate with all substantially interested States, other
shipowners, as appropriate, and seafarers, and take steps to provide seafarers’
representative organizations with access to seafarers;

take action to expedite the efforts of a port, coastal, or flag State investigation;

take steps to encourage seafarers and others under their employment, with due
regard to any applicable rights, to co-operate with any investigation;

use all reasonable means to preserve evidence to minimize the continuing need for
the physical presence of any seafarer;

fulfil their obligation in relation to the repatriation of, or take steps to re-embark,
the seafarers; and

ensure/verify that adequate provisions are in place to provide for the subsistence
of each seafarer, including, as appropriate, wages, suitable accommodation, food
and medical care.

VII  Guidelines for seafarers

13 Seafarers should:
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take steps to ensure, if necessary, that they have appropriate interpretation
services;

take steps to ensure that they fully understand their right not to self-incriminate,
and that they fully understand that when statements are made to port, coastal or
flag State investigators, these may potentially be used in a future criminal
prosecution;

take steps to ensure, if they consider it necessary, that they have arrangements for
access to legal advice prior to deciding whether to give statements to port, coastal
or flag State investigators; and

participate in an investigation, to the extent possible, having regard to their right

not to self-incriminate, with port, coastal or flag State investigators, by providing
truthful information to the best of their knowledge and belief.
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